WASTE MANAGEMENT CONTRACTS PROCUREMENT PROJECT

PROGRESS REPORT

WDA/37/06
RECOMMENDATIONS

That Members; 

(1) agree that Halton Borough Council be incorporated into MWDA’s strategy for the procurement of long term waste management arrangements, agree the attached Memorandum of Understanding (MoU) and that the detailed arrangements between the two Authorities be subsequently incorporated into an Inter Authority Agreement . 

(2) agree that a workshop be arranged to consider the Evaluation Criteria to be used in the tendering process for the Recycling and Recovery Contracts and that delegated authority then be given to the Director in consultation with the Chairman for the finalisation of the tender documents.

(3) Instruct the Director in consultation with the Solicitor to the Authority to develop a protocol and framework of advice to guide officers and members in dealing with confidential matters arising from the Procurement.

(4) agree that the option of a Regional Procurement of Solid Recovered Fuel (SRF) capacity be included in the OJEU notice to be issued in respect of the Recovery Contract in December and that a further report be presented to the Authority once the responses of the markets to the Greater Manchester Waste Disposal Authority (GMWDA) and MWDA OJEU notices are known. 
WASTE MANAGEMENT CONTRACTS PROCUREMENT PROJECT

PROGRESS REPORT.

WDA/37/06

Report of the Procurement Director 

1. Purpose of the report

1.1.  To inform Members of the progress to-date in the implementation of the Waste Management Procurement Project and specifically to report on the following matters;

· Note the progress in reviewing the request of Halton Borough Council to join with MWDA in the procurement of long term waste management contracts.

· The assessment of the Outline Business Case (OBC) submitted to DEFRA, seeking PFI support for the long term waste management contracts now being developed.

· To consider and approve the process of preparing the documentation that will form the basis of calling for Expressions of Interest from bidders to the Procurement Project. 

· To consider the basis on which the Authority will develop the evaluation criteria for assessment of bidders and bid content which is necessary to provide for the progressive elimination of bidders, leading to the selection of a preferred bidder. 

· To consider the request from Greater Manchester Waste Disposal Authority (GMWDA) to join with that Authority in seeking the procurement of long term outlets for the disposal of product from the proposed waste treatment facilities to be built on Merseyside, through a Regional Solid Recovered Fuel tendering exercise, to be carried out in conjunction with GMWDA.

· To provide, in a related report, the latest information on Advisors costs in carrying out the Procurement and seek members approval to the way forward in managing Advisors costs.

· To provide in a related report the current information on the planning and sites acquisition costs forecast and to seek members approval to the preferred option to secure such sites.

2
   HALTON BOROUGH  COUNCIL
2.1 Following the report to the last meeting of the Authority, Halton Borough Council have resolved that;


“A Formal partnership with the Merseyside Waste Disposal Authority be established for the procurement of appropriate waste treatment & disposal services and facilities. 


Merseyside Waste Disposal Authority is advised of Halton’s intentions.


Further reports be presented to the executive Board Sub Committee on progress made with the development of the formal Inter Authority Agreement (IAA), the Council’s updated Waste Management Strategy, and relevant supporting Plans. “


The basis of a Memorandum of Understanding containing partnership principles between Halton and MWDA tabled by the Council, based on the Memorandum of Understanding (MoU) in operation between the Authority and the District Councils on Merseyside was also agreed by the Council.  (See Appendix 1).
2.2 Halton have commenced work on revising their Waste Management Strategy to ensure alignment with the Merseyside JMWMS and are also developing their Halton Waste Action Plan, the equivalent of the Merseyside District Council Action Plans providing for the collection of kitchen waste and alternate weekly collections of residual and recyclable wastes. The Council have also, in passing their resolution, acknowledged the Procurement Project aims, the affordability cost estimations and sites /planning strategy in formally endorsing their commitment to a “formal binding decision to work in partnership”…with the Authority.

2.3 At the same time, DEFRA have been kept informed of the progress of discussions with Halton and in respect of the current OBC submission it has been agreed that the OBC as currently drafted will go forward for consideration. There remains for the Authority to enter into an Inter Authority Agreement with Halton to formalise the arrangements and it is considered that only at that stage should a formal request be made to DEFRA to appropriately amend the OBC submission.

2.4 Meanwhile, however, as will be noted later in this report, various documents are being prepared for release to prospective bidders in accordance with the procurement timetable, and those documents are being drawn up for issue shortly. On the basis of Halton’s formal resolution, and their adoption of the principles which underpin the MWDA Procurement Strategy, it is expedient to include the details of Halton’s waste management arrangements in the remaining Recycling and Recovery contracts tendering process, in advance of a formal Inter Authority Agreement which would clearly set out the governance, financial and management arrangements between the two Authorities. 

2.5 Whilst this decision does facilitate their rapid inclusion in the forthcoming tendering processes, it does generate the risk that should there fail to be agreement on the IAA, then MWDA would run the risk of having to re-commence its procurement process from the time of issue of the OJEU advert which is anticipated at the end of November.  

2.6 There is therefore a continued urgency to reach agreement on the IAA and Halton are working to achieve final completion of an IAA which is anticipated by March 2007, with development of key issues of governance, financial arrangements and letting of contracts being agreed by the end of December 2006.

2.7 Halton Borough Council have therefore fully considered the implications of joining with MWDA in a waste management procurement. It is proposed that the Authority acknowledge their resolution of 21st September 2006 and accordingly agree that Halton Borough Council be incorporated into MWDA’s strategy for the procurement of long term waste management arrangements and that the detailed arrangements between the two Authorities be incorporated into an Inter Authority Agreement . 

2.8 As an interim arrangement and in advance of any formal agreement, bearing in mind that Halton are effectively being incorporated within the  Procurement Strategy, apart from the direct meetings necessary to further the IAA and associated matters, it would be desirable to invite Halton to provide representation on the Procurement Group and as necessary within the Project Team. The Authority is requested to agree to this recommendation. 

3
PROCUREMENT PROGRESS 
3.1
  OUTLINE BUSINESS CASE

  The supplementary report to the Authority’s September meeting set out the amendments to the OBC that have been submitted to DEFRA who have advised that the OBC, with a positive endorsement from DEFRA will be submitted to the November 21st meeting of the Project Review Group. DEFRA have recommended to the PRG that any decision to endorse (Private Finance Initiative) PFI approval would be conditional on the Authority not proceeding beyond the Competitive Dialogue stage of discussion of detailed solutions to the stage of Final Tenders, unless planning determination has been received on the sites that the Authority has chosen to submit planning applications. This position is one that is being taken with all PFI applications coming forward at this time and is not currently negotiable with DEFRA.

3.2 The procurement programme shows the call for final tenders in July 2008 and this would therefore allow some fourteen months for the determination of the planning applications for the two MBT/thermal energy recovery facilities that form the basis of the Authority’s sites and planning strategy. It is considered that this does provide sufficient time for the proposed planning applications to be determined and this requirement of DEFRA to be complied with.
3.3      PROGRAMME PROGRESS

In accordance with the procurement programme, the necessary advert for the Recycling Contract and subject to approval of PFI submission by PRG, for the Recovery Contract, will be placed at the end of November and start of December respectively. These adverts will prompt Expressions of Interest from bidders to whom Pre-Qualification Questionnaires (PQQ) Descriptive Documents and Draft Output Specifications will be sent for both contracts. Copies of these documents are provided in their draft form at Appendix A and it is requested that the Authority delegate to the Director their final completion.

3.4 Following the receipt of PQQ’s, submissions from bidders will need to be evaluated to determine the list of bidders to go forward into the next stage of Invitation to Submit Outline Solutions (ISOS). The following stages are Invitation to Submit Detailed Solutions (ISDS), Final Tenders and Selection of Preferred Bidder. Tender Evaluation Criteria will be needed to manage this process of bidder selection and these are required to be made available to bidders, prior to each stage of selection in the bidding process and will direct and constrain the evaluation process. The Evaluation Criteria will be refined during the various stages but not so modified that they do not provide a consistent approach to bidder selection.

3.5 The Tender Evaluation Criteria are key documents which will determine which bidders are excluded from the bidding process and as such will be presented to the Authority for comment and approval at each stage in the bidding process. Similarly the results from the evaluation of submissions from bidders and subsequent selection of bidders going forward to the next stages will be reported to the Authority for comment and approval. The draft Tender Evaluation Criteria for the PQQ stage is included at Appendix A for comment and it is important that this document fully deals with the aims and aspirations of the Authority. Given the key role that these documents will have in the evaluation of bidders and their proposals it is proposed that there would be merit in providing for a workshop at which the criteria can be developed and tested by members prior to their issue. 

3.6 Subject to the views of members it is recommended that such a workshop be arranged and revised Tender Evaluation Criteria be agreed and that delegated authority then be given to the Director in consultation with the Chairman for the finalisation of this document. 

3.7 Following the issue of the PQQ stage documents to interested parties for both contracts, it is intended to hold a further bidders day, early in the New Year, to provide the opportunity for clarification of issues arising from the documents. 

3.8 PROJECT MANAGEMENT

It has already been proposed that officer representation from Halton Borough Council be invited to join in the Procurement Group and to assist the Project Team in their tasks as they relate to Halton Borough Council. The in-house staff resources requirements of the Authority are considered elsewhere in the Agenda in a report from the Director. However a proposal has also been made that a representative from a District Council be made available to work with the Project Team to provide a link with the development of the District Council Action Plans and to provide a specific collection authority experience in the development of the contracts specification and terms and conditions.  

3.9 This direct experience of collection matters would be a valuable input and would particularly assist as bidders proposals impact on collection arrangements need to be evaluated within the Competitive Dialogue process. There would need to be a clear understanding of the role and responsibilities of this representative not the least on matters of confidentiality as referred below, but in principle this arrangement is to be welcomed and has in other procurement arrangements been of considerable benefit to the procurement outcomes.
3.10 CONFIDENTIALITY

Throughout the progress of the procurement, information on the project has been, and will continue to be shared with the Procurement Group, which at this stage includes the Drafts of the PQQ’s, Output Specification, Descriptive Document and the Tender Evaluation Criteria. None of these documents are considered to include confidential material.

3.11 However the bidding process will generate information of a financial, technical and operational nature concerning bidders proposals which is likely to include material which either bidders or the Authority considers should be kept confidential. This situation will arise on receipt of responses to the PQQ’s and going into the Competitive Dialogue stage. In fact, the Competitive Dialogue process explicitly requires that bidders proposals should not be divulged to other parties without their permission. This requirement needs to be considered in the light of application of the Freedom of Information Act and of course the Authority’s own views on the release of information during the dialogue with bidders. 

3.9 It is recommended that members instruct the Director in consultation with the Solicitor to the Authority to develop a  protocol and framework of advice to guide officers and members in dealing with confidential matters arising from the Procurement. 

4
REGIONAL SOLID RECOVERED FUEL (SRF) PROCUREMENT
4.1 Following the report to the Authority at its last meeting, advising of the approach from GMWDA for MWDA to consider joining in to a Regional Procurement initiative for the delivery of facilities for the disposal of Solid Recovered Fuel (SRF) generated from the GMWDA plants, a meeting has been held between DEFRA, GMWDA, MWDA and Cheshire County Council to identify the views of all parties.  This is in the light of an OJEU notice issued by GMWDA seeking Expressions of Interest from the market in such a Regional SRF proposal. DEFRA indicated  that they consider there is merit in such a Regional Procurement from a point of view of increasing the competitive pressure for the use and disposal of SRF, however they were unable to respond to the concerns set out in the report to the Authority concerning the risks to MWDA’s overall procurement ,viz;

· Possible delays to the procurement programme, increasing exposure to Landfill Allowance Trading Scheme (LATS) penalties

· Need for partnership agreement in developing solutions and working together at both technical, financial and political level

· Greater exposure to failure of procurement due to complexity of solution

· Disparity in authorities timescale of procurement

· The provision of a fourth contract interface to manage

4.2 A further consideration raised, but not responded to by DEFRA, is the matter of certainty of planning and sites which they have established as a benchmark for securing PFI credits. The nature of a Regional market for SRF use is based on there being major power and heat users who would be prepared to develop facilities for the large quantities of SRF material to be generated through the current local authority procurement programmes. Such users do exist and are on record confirming that they will be pursuing such a proposal. The issue of sites and planning would, given the strong link with their existing operations and future plans, inevitably have to be carried forward by the company itself. Thus the delivery of the site and planning matters would be in the hands of the company and DEFRA have not provided any response as to how this significant area of risk could be managed satisfactorily, having regard to their current stance of requiring the local authority clients to take forward this matter successfully, as a condition of PFI approval. It is also relevant to note that under the proposed tendering strategy of MWDA, there is no impediment in any proposal from bidders to a consortium based response to the Recovery Contract.

4.3 Concern was also expressed to DEFRA that the considerable efforts that have been made by the Authority to establish a very positive market response to our Procurement Strategy could be put at risk were we to now change that Strategy. Soundings have therefore been taken from the leading companies who have expressed an interest in the Recovery Contract and at this stage the general indication is that they would not respond adversely were MWDA to leave open for a period the option of a Regional SRF Procurement.

4.4 The OJEU notice of GMWDA provides for responses of Expressions of Interest by end of November 2006 with assessment of these by January 2007 and this is within the time frame of consideration of responses to the PQQ stage in the Recovery Contract. Therefore the opportunity arises to feed the information from the GMWDA market testing into our own decision making timetable within the Recovery Contract, without prejudicing our procurement strategy. This would entail allowing for an option of securing regional markets for the disposal of SRF in the OJEU notice to be issued in December. A report to the Authority in March 2007 would thus enable an assessment of responses to PQQ’s to be combined with a more up to date analysis of the pros and cons of continuing to include a separate Regional SRF procurement as part of the overall MWDA Procurement Strategy.

4.5      It is therefore recommended that the option of a Regional Procurement of SRF capacity be included in the OJEU notice to be issued in respect of the Recovery Contract in December and that a further report be presented to the Authority once the results of the GMWDA and MWDA OJEU notices to the market are known.   
5
LANDFILL TENDERS

5.1 For information members should note that responses have been received to the Authority’s landfill tender opportunity on Monday 6th November. At this stage the tender responses are being assessed and a full report will be brought forward to the Authority in December. 

6        MWHL
6.1 Members should be aware that a first meeting has been held with staff and Trade Union representatives of Merseywaste Holdings Ltd on 24th October. Information was provided of the Authority’s decision that MWHL will not tender for any of the forthcoming MWDA contracts and consequently the staff and assets of MWHL would be subject to a transfer to the new Recycling contractor. For the information of members copies of the letters provided to the staff are included at Appendix C. 

6.2 Staff and trade unions were pleased to note that a formal dialogue had     been opened well in advance of the prospective date of transfer. Concerns were raised in respect of the Authority’s need to ensure that prospective contractors did not seek to develop a ‘two tier workforce’ and that detailed consideration would need to be given to the terms and conditions applying to the new pension provisions that would be made available by the new contractor.  

6.3
It was accepted by all sides that further details need to be developed between MWHL and MWDA and that this meeting was only the start of a period of regular communications between the parties. It was agreed that there should be a further meeting once any more details of staff transfer issues become available. Meanwhile the existing staff/management liaison meetings within MWHL would be used to ensure a regular forum within which dialogue on this matter can be carried forward. 

The contact officer for this report is Terry Bradley, Procurement Director, MWDA, 6th Floor, North House, 17 North John Street, Liverpool L2 5QY.

Email: terry.bradley@merseysidewda.gov.uk 

Tel:
0151 255 1444

Fax:
0151 227 1848

The background documents to this report are open to inspection in accordance with Section 100D of the Local Government Act 1972 – Nil.







