








            APPENDIX A
DIRECTORS’ DUTIES:  ADVICE TO MERSEYSIDE WASTE DISPOSAL AUTHORITY
PART A: CURRENT POSITION
1. Background

Merseyside Waste Disposal Authority (“MWDA”) proposes that certain of its members be appointed as directors of Mersey Waste Holdings Limited (“MWHL”).  The purpose of this note is to provide advice which MWDA can pass on to such persons as to their duties as directors of MWHL.

2. Types of Directors

The law makes no distinction between executive and non-executive directors.  A non-executive director will therefore owe the same duties to the company as an executive director.

3. Directors’ Duties

The common law duties owed by a director are broadly as follows:-

3.1 Duty to exercise skill and care. It is a common law duty of all directors to exercise skill and care in the performance of their duties. The general approach as to the level of skill and care owed to the company is that the director should display the skill and care that a reasonable man might be expected to show in the same circumstances on his own behalf.
3.2 Duty to act in good faith in the best interests of the company. The paramount duty of a director is to act in good faith in what he believes to be the best interests of the company. The company for these purposes means all its shareholders present and future. Directors must also have regard to the interest of the employees and where the company is insolvent (or in danger of becoming so), directors will have responsibilities to the company's creditors. The duty imposed is subjective. Provided a director has exercised his powers in good faith, it is irrelevant that his conclusion as to what is in the best interests of the company is not the same conclusion as a court might reach on the same facts. 

3.3 Duty to act within the powers conferred by the company's memorandum and articles of association and to exercise powers for proper purposes. A director must not exercise any powers vested in him for any "improper purpose" (that is, a purpose outside his authority) and, in such a case, it is no answer for him to maintain that he believed in good faith that his conduct was in the company's best interests. 
3.4 Duty not to fetter discretion. A director must not restrict himself from exercising independent judgement on the company's behalf. A director who is appointed by MWDA cannot therefore agree with MWDA, for example, to vote at board meetings in any particular way (even if voting in that way would not otherwise be a breach of his duties to the company).
3.5 Duty to avoid conflicting interests and conflicting duties. A director should seek to avoid placing himself in a position where there is a conflict, or a possible conflict, between the duties he owes to the company and either his personal interest or other duties that he owes to a third party. The duty to avoid conflicting interests extends to: 
3.5.1 Contracts with the company.

3.5.2 Use of information or opportunities. 
3.5.3 Competing with the company. 
3.6 Duty to not to make a secret profit. Directors are regarded as trustees of the company's assets, and so, where a director makes a profit from use of the company's assets or from an opportunity which came to him by virtue of his directorship, he must account to the company for that profit.
4. Disclosure of directors' interests
A director of a company, who is in any way, whether directly or indirectly, interested in a contract or proposed contract with the company, has a duty to declare the nature of his interest at a meeting of the directors of the company.
5. Loans to directors
There is a general prohibition on loans to directors or their connected persons and on a company guaranteeing loans made by third parties to directors. 
PART B: Changes under Companies Act 2006 (“2006 Act”)
6. Codification

Under the 2006 Act much of the law on directors’ duties is to be codificatied.  The 2006 Act introduces a statutory statement of duties that will replace many existing common law and equitable rules. 
The codified duties will be owed to the company and only the company will be able to enforce them. In certain circumstances, the shareholders may be able to bring a derivative action, albeit essentially on the company's behalf. 
The 2006 Act itself does not contain all the necessary details on directors' duties as regard is to be had to the common law rules and equitable principles that already exist in interpreting and applying the general duties.
The codified duties will apply to all the directors of a company and, in the case of the duties in sections 175 (duty to avoid conflicts of interests) and 176 (duty not to accept benefits from third parties), even former directors of the company.
The most significant changes in relation to directors' duties are:
· The statutory requirement for directors to have regard, among other things, to a list of factors in exercising their duty of good faith.
· Allowing independent directors to authorise a director's conflict of interest.

7. Relevant sections of the 2006 Act
The 2006 Act contains provisions setting out the general duties of directors, all of which will come into force on 1 October 2007 other than sections 175 (duty to avoid conflicts of interest), 176 (duty to accept benefits from third parties) and 177 (duty to declare interest in proposed transaction or arrangement), which will come into force on 1 October 2008.  These general duties are:-
7.1 Duty to act within powers (section 171). A director must act in accordance with the company’s constitution and must only exercise his powers for their proper purpose. The 2006 Act defines a company's constitution, for the purposes of the general duties, as including the company's articles, decisions taken in accordance with the articles and other decisions taken by the members or a class of them if they can be regarded as decisions of the company (section 257).
7.2 Duty to promote the success of the company (section 172). A director must act in the way he considers, in good faith, would be most likely to promote the success of the company for the benefit of its members as a whole.
In fulfilling the duty in section 172, a director must have regard (amongst other matters) to: 
· the likely consequences of any decision in the long term; 
· the interests of the company's employees;
· the need to foster the company's business relationships with suppliers, customers and others;
· the impact of the company’s operations on the community and the environment; 
· the desirability of the company maintaining a reputation for high standards of business conduct; 
· the need to act fairly as between the members of the company. 

This is the so-called principle of "enlightened shareholder value". The list of factors which directors are required "to have regard to" is not exhaustive. In having regard to the factors listed, the duty to exercise reasonable care, skill and diligence will apply. The duty is subject to any enactment or rule of law requiring directors in certain circumstances to consider or act in the interests of the creditors of the company (for example, where the company is insolvent or threatened by insolvency). 

The duty to promote the success of the company broadly replaces the existing fiduciary duty to act in the company's best interests. 

7.3 Duty to exercise independent judgement (section 173). A director must exercise independent judgement. This duty is not infringed by a director acting in accordance with an agreement entered into by the company that restricts the future exercise of the directors' discretion or in a way authorised by the company's constitution.
7.4 Duty to exercise reasonable care, skill and diligence (section 174). A director must exercise the care, skill and diligence which would be exercised by a reasonably diligent person with both the general knowledge, skill and experience that may be reasonably expected of a person carrying out the functions carried out by the director in relation to the company and the general knowledge, skill and experience that the director actually has. In applying the test regard must be had to the functions of the particular director, including his specific responsibilities and the circumstances of the company. 
7.5 Duty to avoid conflicts of interest (section 175). A director must avoid situations in which he has or can have a direct or indirect interest that conflicts with or may conflict with the company's interests. This applies in particular to the exploitation of property, information or opportunity (whether or not the company could take advantage of the property, information or opportunity). The duty is not infringed if the situation cannot reasonably be regarded as likely to give rise to a conflict of interest, or if the matter is authorised by the directors. Board authorisation is only effective if the required quorum is met without counting the director in question or any other interested director and if the conflicted directors have not participated in the taking of the decision or if the decision would have been valid without the participation of the conflicted directors. Board authorisation is not allowed in respect of acceptance of benefits from third parties (section 176). In allowing independent directors to authorise a director's conflict of interest, section 175 represents a change to the requirement of shareholder approval under the present law.
7.6 Duty not to accept benefits from third parties (section 176). Directors must not accept any benefit (including a bribe) from a third party which is conferred because of his being a director or his doing or not doing anything as a director. This duty is not infringed if the acceptance of the benefit cannot reasonably be regarded as likely to give rise to a conflict of interest. Benefits conferred by the company, its holding company or subsidiaries and benefits given by the director's service contract are excluded. This duty has been categorised separately from the general duty to avoid conflicts of interest under section 175, so that a director obtaining a benefit from a third party can only be authorised by the members of the company, rather than by the board.
7.7 Duty to declare interest in proposed transaction or arrangement with the company (section 177). Directors must declare to the other directors the nature and extent of any interest, direct or indirect in a proposed transaction or arrangement with the company.
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