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Recommendation

That members approve in principle the purpose, guiding principles and objectives of the Inter Authority Agreement (IAA). 
REPORT TITLE: INTER AUTHORITY AGREEMENT
REPORT NUMBER: WDA/28/06

Report of the Director

1. Purpose of the Report

1.1 This report seeks members’ agreement to approve in principle the purpose, guiding principles and objectives of the Inter Authority Agreement (IAA).

1.2 The purpose of the IAA is to establish joint working practices, identify the roles, obligations and responsibilities between all the Partners (Merseyside Waste Disposal Authority (MWDA), Knowsley Metropolitan Borough Council, Liverpool City Council, St Helens Metropolitan Borough Council, Sefton Metropolitan Borough Council and Wirral Metropolitan Borough Council) both during the procument of and through the operation of the waste contracts. This will provide certainty to the market in procurement and as far as is reasonable reduce any detrimental impact on other Partners of any failure to carry out obligations under the Agreement.
1.3 The general principles of the IAA are:

· The polluter pays;
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· Equity and fairness. This relates to the division of responsibilities and the cost/risk burden between the partners;
· Best Value to be demonstrated in the delivery of the overall project;
· Flexibility to address operational and financial consequences of changes in collection, treatment or disposal contracts and the responsibilities on each Partner;
1.4 Key objectives are to establish:
· A fair Levy payment and incentive/penalty mechanism;
· Delivery points for materials/residual waste;

· Facility Input specification;

· Provision of timely and robust baseline information and data;

· Effective Communications;

· Effective Governance;

· Wider benefits e.g. for the community

1.5 In order to support the waste strategy procurement timescale and demonstrate commitment to delivering the Joint Municipal Waste Management Strategy (the Strategy), it is anticipated that the approval in principle of the IAA needs to be ratified by all Partners before the 20th September 2006.
1.6 Following ratification, the Partners will work together towards developing detailed terms and conditions to complete and enter into the IAA before the end of December 2006.
2. Background
2.1. A Memorandum of Understanding (MOU) on waste management joint working was approved by MWDA at its meeting on 28th January 2005 and ratified by all Partners. The MOU came into effect on 11th November 2005.

2.2. The document introduced the need for closer working across Merseyside and covers the purpose and status of the MOU, together with the guiding principles and operational arrangements for partnership working.

2.3. The MOU has been developed to support partnership working between the MWDA and the Partner Authorities in furtherance of the Strategy but it is not a legal document. Following ratification, the Partners agreed to work towards developing a more detailed IAA which would have legal status. 
3. Key Issues
3.1. There are several aspects to the IAA that will represent the core of the WCAs’ obligations under it. If these matters can be included to a sufficient level of detail, it might be that some of the current, broader obligations can be replaced
3.2. The main issues are:

3.2.1. Delivery Points. Once secured there would be an acknowledgement by the WCAs in the IAA that they would deliver to these facilities. The location of these sites might have implications for the Levy Payment Mechanism e.g. if chosen Delivery Points are less convenient (and therefore more expensive) for some WCAs to deliver to. There is also a need to maximise the availability of access to the facilities including agreement of opening times and places;

3.2.2. WCA Baseline Information.  The nature of the waste that WCAs are obliged to deliver is of course key to the operation of the Waste Contracts, as it is likely to have a direct effect on the sums payable under these arrangements by MWDA;  

3.2.3. The Levy Payment Mechanism, and the relationship between the Levy payable and the obligations of the WCAs (particularly in respect of the waste stream), therefore needs to be established; and

3.2.4. the Facility Input Specification will be the technical specification that must be complied with by WCAs in delivering the waste, and is likely to depend on the particular solution offered under the Waste Contracts.

3.3. These issues will need to be discussed, agreed and ratified by the Partners to provide details of the responsibilities of all Partners, leading to a binding relationship which will significantly aid the long term delivery of the Strategy whilst recognising the aims and ambitions of individual Partners.

4. Provisions of the IAA

2. General
2.1 MWDA can only fulfil its obligations to the contractors with the co-operation of the WCAs.  Should the obligations under the Waste Contracts not be met (whether this is the fault of MWDA or any WCA) MWDA will be legally responsible under the Waste Contracts.

2.2 Because of this, the IAA does seek to impose some obligations on WCAs which might be viewed as lacking appropriate reciprocity.  In fact, the nature of the IAA is an attempt to ensure that responsibility for a contractual failure is borne by the appropriate WCA or MWDA.  Without this mechanism, all risk will lie with MWDA itself which, of course, means all WCAs (including those not at fault for the failure) will effectively be responsible for it.
3. Partnering Ethos (clause 4)
3.1 Although there will be specific obligations under the IAA (see below) it is also important that MWDA and each WCA work together, both during procurement of and through operation of the Waste Contracts.

3.2 This concept was included in the MOU, and now refers specifically (clause 4.2.11) to amendment of the IAA to reflect the finalised terms of the Waste Contracts.  As discussed at the IAA Workshop on the 7th June, it is likely that the scope and flexibility with which MWDA can negotiate the Waste Contracts must be established prior to signing the IAA (see below).  Clause 4.2.11 might therefore not have to be drafted in such an open-ended way in the final form of the IAA.
3.3 Restoration and aftercare of existing sites: There is need to recognise and pay for the on-going or historical costs under the IAA 
4. Waste Contracts (clause 6)
4.1 This clause ensures that the WCAs are kept informed of any changes to the Waste Contracts.

4.2 It also contains fairly broad terms (clauses 6.3 and 6.4) stating that the WCAs will take and/or avoid action which would put MWDA in breach of the Waste Contracts.  This is appropriate in terms of principle because, as stated above, MWDA carries all the risk of liability under the Waste Contracts and relies on the WCAs to carry out its obligations.  However, it might be that these wide obligations can be, at least partially, replaced by more definite obligations of the WCAs in due course (see below).

5. Principal Obligations of the WCAs (clause 7)
5.1 MWDA has a statutory duty in the area of waste disposal and the Metropolitan Districts have no power to make their waste disposal arrangements. Those legal obligations will need to be set out. This clause contains the primary obligations of the WCAs.  The most important elements of this will be obligations to: deliver Contract Waste, that complies with the WCA Baseline, to certain specific Delivery Points; deliver waste that meets the appropriate Facility Input Specification; and make any payments due in accordance with the Payment Mechanism (see also clause 15).

5.2 The obligations referred to at paragraph 3.4.1 are the core areas of detail yet to be decided (see below).

5.3 Clause 7 also sets out other specific obligations to: comply with the contractors’ site regulations (for example, at landfill sites and recycling facilities); deliver at the times appropriate for the relevant Delivery Points; and co-operate by engaging in Contract Management Arrangements (see below).  Taken together, clause 7 sets out most of the activities that the WCAs must undertake in order to allow MWDA to fulfil its obligations under the Waste Contracts.

6. Ownership of Waste and Duty of Care (clause 8)
This makes it clear that, until the waste is transferred to a contractor under a Waste Contract, ownership of and responsibility for it remains with the relevant WCA.  It also, at clause 8.3, sets out an administrative requirement on WCAs to keep consignment and transfer notes for a period of two years.

7. Exclusivity and WCA Waste
7.1 As mentioned above, clause 7 sets out one of the WCAs’ primary obligations; to deliver waste to the contractors via the MWDA contract relationship.  This clause acknowledges that, under the Waste Contracts, the private sector partners have an exclusive entitlement to all Contract Waste within the administrative area of the authorities. 

7.2 Clauses 9.3 and 9.4 also set out in more detail that the WCAs will have obligations to deliver a particular composition of waste (the WCA Baseline) and that failure to do so could have financial consequences for the WCA in breach.  The nature of this Baseline, and the financial consequences which might result, are of course key areas of detail which are discussed below.
7.3 Change (clause 10)

7.4 The Waste Contracts are likely to contain provisions in relation to changes to those contracts required by MWDA, proposed by the contractor or necessitated by a change in law.  To enable MWDA to meet such changing requirements, the IAA must “flow-down” appropriate change provisions from the Waste Contracts.  Of course, this cannot be completed until the detail of the change provisions is known (see clause 10.5)

7.5 Clause 10 also contemplates that, as the Waste Contracts are negotiated, the terms of the IAA will need to change in order to reflect them, and allow MWDA to carry out its responsibilities.  As mentioned above, the extent to which this will be necessary will depend on the level of detail that can be agreed, between MWDA and the WCAs, before procurement of the Waste Contracts by MWDA.  In any event, it would be advisable to cater for some amendment to the IAA depending on the outcome of that procurement process, and clause 10 would deal with this issue.

8. Community Benefits (clauses 11 and  25)
8.1 These clauses deal with the obligations of the authorities to support public awareness campaigns etc.  Clause 25 also deals with publicity, and could be developed into a more detailed set of obligations in relation to public relations/information and education campaigns if the authorities felt this was appropriate.
8.2 In addressing the community benefits it is important that wider issues such as ethical matters, sustainability and social responsibility are addressed. This will include matters such as fair trade, supply chains, being eco-friendly, delivery to and employment conditions in international markets. It is important for MWDA and the WCAs to accept and consider ethical, sustainable and social responsibility principles in any contracts or activities 
8.3 Indemnities (clause 19)

8.4 In order to ensure that responsibility for losses arising from the contractual breach or negligence of a WCA are borne by the correct party, clause 19 sets out a series of indemnities.

8.5 The payment provisions ensure that MWDA (and, therefore, all WCAs) does not take all responsibility for the contractual failure of one WCA.  Similarly, this clause means that should a WCA damage property or cause an injury, the financial responsibility for that damage will lie with it.

8.6 Clause 19.3 sets out a “conduct of claims” procedure.  This is common in commercial agreements containing indemnities, as it allows the party who will have to bear the cost of a claim (because it will have to indemnify the person who is being sued) to take control of the claim and therefore try to limit their potential liability.

9. Dispute Resolution (clause 20)
9.1 It is common in commercial agreements to include a Dispute Resolution Procedure (“DRP”) to ensure that the parties have the opportunity to resolve any dispute without resorting to formal court proceedings.  The IAA will contain DRP provisions mirroring those in the Waste Contract and, also, providing that WCAs can be “joined in” to any dispute between MWDA and a contractor under the Waste Contract.  

9.2 This expedites the dispute process and prevents two separate actions having to be taken; one between MWDA and the contractor, and a second between MWDA and any relevant WCAs.

9.3 It is also important to have express DRP provisions as, without them, courts are increasingly unwilling to make an award of costs at the end of a trial on the basis that the parties had not explored alternative means of dispute resolution before going to court.

10. Exit Arrangements (clause 21)
Sometime before the Waste Contracts end, this clause states that the authorities will meet in order to discuss how they will seek to achieve Statutory Targets going forward.  This is effectively part of the authorities’ wider commitment to adopt a Partnering Ethos, which is set out at clause 4.  

11. Data Protection, Confidentiality and Freedom of Information (clauses 22, 23 and 24)
These provisions are now fairly standard in agreements involving public sector bodies, and set out obligations in relation to the flow of information between the authorities.  
12. Notices and Representatives (clauses 26 and 27)
These clauses ensure that it is clear where any formal notices under the IAA must be sent (clause 26) and, at clause 27, provides that particular representatives must be appointed by each authority for the purposes of the IAA.  This means that the other authorities are entitled to rely on communications of that party as binding on the relevant authority, without the need to enquire in each case whether the representative was authorised to make a particular decision.

13. “Boilerplate” (clauses 28 to 37)
These provisions are known as “boilerplate” clauses because, although important, they are generally attached to a contract without the need for specific negotiation or bespoke drafting based on the nature of the transaction.  This is the case with the IAA, where a set of boilerplate provisions appropriate for a transaction of this complexity has been included.  Specifically, the provisions mean that:

13.1 clause 28 - the IAA is not enforceable by third parties, even if it is expressed as being for the benefit of such a party.  It would not appear that this could be an issue under the IAA but such third party enforcement was made possible by the Contracts (Rights of Third Parties) Act 1999;

13.2 clauses 29 and 30 - there will be no agency between the parties and no separate partnership will be created by their actions under the IAA;

13.3 clause 31 - most obligations will end when the IAA terminates.  Some, (such as confidentiality), will continue and these will be set out here;

13.4 clause 32 - amendments must be formal (that is made, in writing by appropriate representatives of the parties);

13.5 clause 33 - failure by a party to enforce its rights under the IAA will not result in a permanent waiver of those rights;

13.6 clause 34 - only the express terms of the IAA constitute the agreement between the parties.  Any representations made by MWDA and the WCAs (during negotiations for example) will not form part of the contract;

13.7 clause 35 - all clauses of the contract will operate separately and the unenforceability of one clause will not affect the remainder of the contract.  Clause 35.2 mentions specifically the concern that MWDA’s directions to WCAs to deliver to particular points (clause 7.1.2) will constitute a fetter on that authority’s discretion, and therefore be unlawful.  In such a case that clause will be “severed” (effectively deleted from the document), and the remainder of the IAA will continue as before.  

13.8 clause 36 - this clause deals with the formalities of physically signing the document in “counterparts”.  That is, using more than one actual document, when the signing parties are not gathered at the same location to sign.

13.9 clause 37 - makes it clear that the law of England and Wales governs the IAA, and that the courts of England and Wales will deal with any dispute arising from it.

5. Conclusion

Members are asked to approve in principle the purpose, guiding principles and objectives of the attached Inter Authority Agreement.

